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MEMORANDUM AND ORDER

This matter cones before the Court on Plaintiffs’ Mtion [ 362]
to Conpel Further Production of Docunents fromthe U. S. Departnent
of Defense and for Sanctions and Departnent of Defense’s Mtion
[NND] to File Suppl enental Declaration of Eleanor H Il Ex Parte and
Under Seal. Upon consideration of these notions, oppositions, and
replies thereto, and after an in canera review of all docunents for
whi ch the Departnment of Defense clains a privilege, the court wll
GRANT | N PART AND DENY I N PART plaintiffs’ notion [362] to conpel
and GRANT Departnment of Defense’'s Motion [NND] to File Suppl enent al
Decl aration of Eleanor Hi Il Ex Parte and Under Seal, as discussed

and ordered bel ow.

Backgr ound

The underlying allegations in this case arise from what has

becone popul arly known as “Filegate.” Plaintiffs allege that their



privacy interests were viol ated when the FBI inproperly handed over
to the Wite House hundreds of FBI files of forner political
appoi ntees and governnent enployees from the Reagan and Bush
Adm ni strations.

The court has already held that the circunstances surroundi ng
the release of Linda Tripp’ s background security information from
t he Departnment of Defense is discoverable to the extent the nethod
of inquiry is reasonably calculated to lead to the discovery of a
Wi t e House connection to the rel ease of Tripp’s private gover nment

i nf ormati on. See Al exander v. FBI, Cv. No. 96-2123, Menorandum

and Order at 6-7 (D.D.C. Apr. 13, 1998). This line of discoveryis
appropriate because plaintiffs nay seek to create the inference
that if the Wite House msused governnent information for
political purposes in the case of the Tripp rel ease, such evi dence
may be circunstantial evidence of the simlar conduct alleged in
plaintiffs’ conplaint.

In pursuing this Iline of discovery, plaintiffs served
Cifford Bernath, former Principal Deputy Assistant Secretary of
Defense for Public Affairs, Departnment of Defense, with subpoenas
ad testificandumand duces tecum Bernath was the person fromthe
Department of Defense that conveyed to a reporter that Tripp had
not disclosed a prior arrest on her background security
application. Bernath was directed to release this information by
Kenneth Bacon, Assistant Secretary, Departnent of Defense.
Plaintiffs sought to conpel Bernath to re-search his docunents
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pursuant to plaintiffs’ subpoena duces tecum because Bernath had
taken an unreasonably narrow view of what constituted
responsi veness to the subpoena. |In deciding plaintiffs’ notion in
that regard as to Bernath, the court noted that Bernath had
testified in his deposition: “Every docunent that | had pertaining
to . . . Linda Tripp, every docunment that | had |I turned over to
the general counsel.” Bernath Depo. at 110. Based on this
testinony, the court held that “[p]laintiffs may seek to conpel the
production of responsive, nonprivileged docunents that [the
Departnent of Defense] possesses by separate notion. However, at
this time, the issue of whether [the Departnment of Defense] should
be conpell ed to produce additional docunents is not properly before

the court.” Alexander v. FBI, Gv. No. 96-2123, Menorandum Qpi ni on

at 37 (D.D.C. July 10, 1998). The plaintiffs now have subpoenaed
t he docunents from the Departnment of Defense, and the Departnent
has produced what it believes are the responsive, nonprivileged
docunents to the plaintiffs. The notion to conpel now before the
court invol ves whet her the Departnent of Defense conducted a proper
search, whether the Departnent should be required to submt al

wi t hhel d docunents for in canera i nspection, and whether it shoul d

be conpelled to produce the purportedly privileged docunents.

1. Analysis
A. Re-examination of Documents



Plaintiffs ask this court to conpel the Departnent of Defense
to re-exam ne and re-search its docunents for material responsive
to plaintiffs’ subpoena duces tecum Plaintiffs contend that such
measures are necessary because the Departnent of Defense took what
this court has described as an unduly narrow vi ew of rel evance when

t he Departnent undertook its original search.! See Al exander v.

EBI, Cv. No. 96-2123, Menorandum Opi nion at 36-37 (D.D.C. July 10,
1998). Plaintiffs maintain that because Bernath undertook an
unr easonabl e search as to his subpoena, then the Departnent nust
have undertaken the same search in terns of its subpoena as well.

The court wll deny plaintiffs’ request to conpel the
Departnent of Defense to re-search and reexam ne its docunents for
materi al responsive to plaintiffs’ subpoena. Inits brief, counsel
for the Departnent of Defense states that, after the court
corrected Bernath’s msinterpretation of the scope of discovery in
this case, the Departnent “reexam ned docunents which could be

construed as relating to the Tripp release that have not yet been

produced.” Departnment of Defense’'s Opp. at 9. Based on this
representation, the court will deny plaintiffs’ request as noot.
The court will, however, order counsel for Departnent of Defense to

!As al ready discussed, plaintiffs had subpoenaed siml ar
docunents from Bernath, in conjunction with his deposition.
Plaintiffs sought to conpel further docunent production based on
the claimthat Bernath had taken an unduly narrow vi ew of
rel evance when responding to the subpoena. The court agreed and
conpel l ed Bernath to re-exam ne and re-search the docunents
responsive to plaintiffs’ subpoena. See Al exander v. FBI, Gv.
No. 96-2123, Menorandum OQpinion at 36-37 (D.D.C. July 10, 1998).
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file a declaration confirmng the representations made in their

brief. If the Departnment of Defense has already re-searched its
docunents, the court will not order themto do it again a third
tinme.

B. Submission of Documents In Camera

Plaintiffs ask the court to conpel the Departnent of Defense
to submt two sets of docunents to the court for its in canera
inspection. First, plaintiffs want the Departnent to produce al
rel evant, privileged docunents stemmng from a re-search and
reexam nation of docunents to the court 1in canera for a
determ nation of the applicability of the clained privileges. This
request will be denied because the court has denied plaintiffs
request to conpel such a reexam nation

Second, plaintiffs seek to conpel the Departnent to produce in
canera all responsive docunents for which they claima privilege,
regardl ess of any re-search or reexam nation that m ght be ordered.
The court will also deny this request as noot. In response to
plaintiffs’ notion to conpel, the Departnent filed in canera all of
the docunents that it clains are responsive but privil eged, except
for the Inspector General’s and Ofice of GCeneral Counsel’s
investigatory files pertaining to the rel ease of Tripp’s background

security clearance informati on. The court subsequently ordered t he



Departnent to produce these wthheld docunents to the court
forthw th. The Departnent soon thereafter nmade these docunents
available for the court’s in canera inspection, and the court
exam ned these docunents at the |ocation at which the docunents
were hel d. Thus, all of the responsive docunents that the
Departnent clains to be privileged have been revi ewed by the court
inits in canera inspection. For this reason, the court wll deny

plaintiffs request to conpel these subm ssions in canera as noot.

C. Compelling Further Document Production

Plaintiffs seek to conpel the production to plaintiffs of al
docunents withheld by the Departnent of Defense under clains of
privil ege. For the purposes of determning relevance, the
Department categorizes the withheld docunents in two ways: (1)
Docunents related to the Departnent of Defense s investigation
concerning Tripp’'s security clearance, along wth underlying
docunents regarding Tripp's application for a security clearance;
and (2) “Other information regarding Ms. Tripp,” which includes
docunent s rel ated to Tripp’s per sonnel file and | ob

responsibilities.

1. Rel evance
Plaintiffs nove under Rule 37 to conpel the Departnent of

Defense to produce all w thheld docunents. As this court has held



before, the proponent of a notion to conpel discovery bears the
initial burden of proving that the information sought is rel evant.
This is because Rule 26(b)(1) of the Federal Rules of Gvil
Procedure, which governs the scope of discoverable matter under
Rule 37, states, “[p]arties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action. . . . The information sought need
not be adm ssible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admssible
evidence.” Feb. R Qv. P. 26(b)(1).

The Departnment of Defense clains that plaintiffs seek to
conpel several sets of undiscoverable natter. First, the
Department objects to plaintiffs’ pursuit of docunents pertaining
to Tripp's security clearance, including (a) Congressional
inquiries regarding the release of Tripp' s background security
information; (b) the Departnent of Defense’ s Inspector Ceneral’s
and the Departnent of Defense’'s General Counsel’s investigatory
files; and (c) materials pertaining to Tripp' s application for her
security clearance. Second, the Departnent objects on rel evancy
grounds as to plaintiffs’ request to conpel the Departnent to
produce “[o]ther information regarding Ms. Tripp,” which includes
docunent s rel ated to Tripp’s per sonnel file and | ob
responsibilities.

The court ruled on April 13, 1998 that information surroundi ng
the release of Tripp's background security information 1is
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di scoverable in this case to the extent that the inquiries are
reasonably calculated to lead to the discovery of a Wite House
connection to the release. This point is the primary nexus between
the Tripp matter and the plaintiffs’ allegations in the pending
case.

The court today held in a separate opinion that the
circunstances pertaining to any Departnent of Defense decision to
i npl i cate Bernath, a career governnment enpl oyee, rather than Bacon,
a political appointee, in the release for political purposes of
Tripp’'s background security information is discoverable. See

Al exander v. FBI, Gv. No. 96-2123, Menorandum and Order (D.D.C

March 31, 1999). Specifically, the court reasoned that if evidence
of a politically based Wite House connection to the rel ease of
Tripp’s security information is discoverable, then information
tending to show a conceal nent of political notivation for or
connections to that sanme information-release nust also be
di scover abl e.

In light of these two guiding principles, the court finds that
plaintiffs’ inquiries seek discoverable docunents to the extent
that they are reasonably calculated to lead to the discovery of
matter pertaining to a Wite House connection to the rel ease of
Tripp’ s background security information or a political cover-up of
political notivations for or connections to such a rel ease. Based
on this finding, the court holds that docunents wthin the
Depart nent of Defense’ s possession, custody, or control that relate
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to Congressional inquiries of the Tripp release? and the
Departnent’s investigatory files, including the files of the
| nspect or General and General Counsel, are discoverable, subject to
potential clainms of privilege.

The docunents characterized as “other” docunents, such as
Tripp’'s per sonnel files, f | exi pace arrangenents, and
recertification of her security clearance, are not discoverable.
These docunents sinply have no reasonabl e |ikelihood of revealing

any sort of evidence that would be adm ssible at trial.

2. Privilege dains

A determnation of whether these relevant docunents are
privileged is an entirely separate inquiry. The Departnment of
Defense clains three different privil eges—attorney-client,
del i berative process, and |aw enforcenent—ever these docunents.

The court will address each of these privilege clains in turn.

(1) attorney-client privilege
The Departnent of Defense clains attorney-client privilege
over four categories of docunents. First, the Departnent seeks to
prevent being conpelled to turn over what it characterizes as

“pages fromdifford Bernath's el ectronic date book [that] reflect

2The Departnment of Defense has already produced these
docunents to the extent they fall outside of its claimof the
del i berative process privilege. See Departnent of Defense’s
Qpposition at 10.



i nstances in which M. Bernath sought the advi ce of [the Departnent
of Defense’'s] Ofice of the GCeneral Counsel.” Depart ment of
Defense’s Opposition at 38-39.°® Second, the Department seeks to
w t hhold “one passage from the date book of Janmes W G aybeal,
Mlitary Assistant to the Assistant Secretary of Defense for Public
Affairs,” which describes a conversation Bernath had wth one of
the Departnent of Defense’'s attorneys.* Third, the Departnent
clainms the attorney-client privilege over “a draft public affairs
statenent about the Tripp disclosure” which “was sent to [a
Department of Defense attorney] by M. Bernath for review and
conmment.” 1d. at 41.° Fourth, the Departnent seeks to protect a
docunent prepared by a Departnent of Defense attorney that reflects
“his analysis of applicable |aw regarding the Tripp disclosure.”
Id. at 42.°

The Court of Appeals for the District of Colunbia has stated
that the attorney-client privilege applies only when several

el ements are shown by the proponent of the privilege:

3These docunents are found at pages 3-26 of the Departnent’s
in canera subm ssion

“Thi s document is found in the Departnent of Defense’'s
Notice of Additional Docunent Subject to Plaintiffs’ Mtion to
Compel Further Production of Docunments Fromthe U. S. Departnent
of Defense, filed Novenmber 4, 1998.

5Thi s docunment is found at page 37 of the Departnent’s in
canera subm ssion

5Thi s docunent is found at pages 106-109 of the Departnent’s
in camera subn ssion
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(1) the asserted holder of the privilege is or sought to
becone a client; (2) the person to whomthe comruni cati on
was made (a) is a nenber of the bar of a court or his
subordi nate and (b) in connection with this conmunication
is acting as a lawer; (3) the communication relates to
a fact of which the attorney was inforned (a) by his
client (b) without the presence of strangers (c) for the
pur pose of securing primarily either (i) an opinion of
law or (ii) legal services or (iii) assistance in sone
| egal proceeding, and (d) not for the purpose of
commtting a crime or tort; and (4) the privilege has
been (a) clained and (b) not waived by the client.

In re Sealed Case, 737 F.2d 94, 98-99 (D.C. Cr. 1984). In the

context of a governnmental attorney-client privilege, “the “client’
may be the agency and the attorney may be an agency | awer.” Tax

Anal ysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1997).

First, the court holds that all of the information contained
in the pages fromBernath’s date book falls under the protection of
the attorney-client privilege. The issue of whether a client’s
entries in his own diary, which reflect conversations between the
client and the attorney, are protected by the attorney-client
privilege is not as straightforward as the parties would have it
seem The caselaw on this narrow issue indicates, however, that
“[t]he attorney-client privilege applies to entries in a client’s
di aries that descri be conmuni cati ons fromattorneys or are based on
such communi cations.” 24 WRIGHT & GRaHAM, supra, 8 5491, at 102
(Supp. 1998). This principle has been foll owed by each court to

have addressed this matter. See Mwore v. Tri-Cty Hospital Auth.,

118 F.R D. 646, 650 (D. Ga. 1988) (addressing entries in a

client’s diaries which either “describe communications from
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attorneys who have represented” the client or ®“are based on

communi cations fronf the client’s attorney); In re Dayco Corp

Derivative Securities Litig., 102 F. R D. 468, 469-70 (hol di ng t hat

a client’s diary entries were protected by the attorney-client
privilege when the diary has not been voluntarily released);

Solomon v. Scientific Anmerican, 1Inc., 125 F.R D. 34, 36-37

(S.D.N. Y. 1988) (holding that the attorney-client privilege applied
to a nenorandum drafted by the client). Likewi se, the court can
find no reason that this privilege would not apply in the reverse;
that is, the entries in Bernath’s date book should be privileged to
the extent that they nmenorialize confidential communications he
made to his attorney in furtherance of seeking | egal advice. Based
on these principles, the court wll sustain the Departnent of
Defense’s clains of attorney-client privilege over the pages of
Bernath’ s date book.

The court finds that the production of these date book pages
would require either (a) the Departnment to reveal confidentia
communi cati ons made by Bernath to his attorney, which are clearly
covered, or (b) the Department to reveal conmmunications made to
Bernath fromhi s attorney, which thensel ves i ncorporate confi dences
communi cated from Bernath to his attorney. The attorney-client
privilege nust protect “a client’s disclosures to an attorney,” and
“the federal courts extend the privilege also to an attorney’s .

communi cations to a client, to ensure against inadvertent
di scl osure, either directly or by inplication, of information which
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the client has previously confided to the attorney’'s trust.”

Coastal States Gas Corp. v. Departnent of Enerqy, 617 F.2d 854, 862

(D.C. CGr. 1980). Production of these date book pages woul d reveal
exactly this type of information. Therefore, plaintiffs’ notionto
conpel the Departnent of Defense to produce the w thheld portions
of Bernath’s date book w Il be denied.

Second, the court holds that the passage for which the
Department of Defense <clains attorney-client privilege in
G aybeal s date book nust be produced because the Departnent has
failed to make the showing required for the court to sustain the
Departnent’s objection. This information—+n G aybeal’s date
book—+efers to a conversation between Bernath and his agency
attorney, Don Perkal. The Departnent tells the court that “[t] he
sharing of this privileged conversation wwth M. Gaybeal . . . [an
enpl oyee] with official interests in and responsibilities regarding
this matter, in no way defeats the privilege.”” Departnent of
Defense’s Notice of Additional Docunent, at 2. Wiile the

Departnent accurately cites to Coastal States Gas Corp., 617 F.2d

854 (D.C. Cr. 1980), for the proposition that the attorney-client
privilege is not “defeated by limted intra-agency circul ation of

| egal advice,” this general reference omts the heart of the

"The Departnent of Defense also states that this information
was shared with soneone naned “Ms. Sullivan” and asserts that
this does not defeat the privilege for the same reasons as
Graybeal. Unfortunately, the Departnent never tells the court
who “Ms. Sullivan” is, and the court cannot deci pher how she has
any connection to the passage at issue in Gaybeal’ s date book.
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matter. |In Coastal States Gas Corp., the court of appeals stated

that the test of whether the circulation of an otherw se privil eged
communi cation to others wthin an agency waives the privilege “is
whet her the agency is able to denonstrate that the docunents, and
therefore the confidential information contained therein, were
circulated no further than anong those nenbers who are authorized
to speak or act for the organization in relation to the subject
matter of the communication.” Id. at 863 (citing Mead Data

Central, Inc. v. US. Dep't of the Air Force, 566 F.2d 242, 253

n.24 (D.C. Gr. 1977) (enphasis added). The Departnent does not
even attenpt to make such a showing in this instance; this type of
information is not even alleged conclusorily. The nost pertinent
information that can be gleaned from the Departnent’s filing on
this score is that Gaybeal is a “Mlitary Assistant to the
Assi stant Secretary of Defense for Public Affairs” and that he has
“official interests inand responsibilities regardingthis matter.”
Depart ment of Defense’s Notice of Additional Docunent at 2. These
statenents do not neet the standard required under Mead Data

Central and Coastal States Gas Corp. Therefore, the court wll

order the Departnment of Defense to produce this entry from
G aybeal ' s dat e book.

Third, the court holds that the draft public affairs statenent
regarding the Tripp rel ease does fall under the protections of the

attorney-client privilege. This docunent is a confidential
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communi cation created and sent by a client (Bernath) to his
attorney (Aly), who was a nenber of the bar and acting as an
attorney. The communication relates to facts of which the client
was informng the attorney for the purpose of securing an opinion
of |l aw and not for the purpose of commtting a crine or tort. The
Department of Defense has not waived its privilege over this
docunent . Al t hough the facts within this comrunication are not
privileged, plaintiffs have al ready deposed Bernath at | ength about
these matters. The docunent itself, however, is a confidentia
communi cation. Therefore, the Department of Defense’'s attorney-
client privilege claimover page nunber 37 shall be sustai ned.
Fourth, the court holds that sone of the docunents prepared by
t he Departnent of Defense attorney reflecting his interpretation of
the Privacy Act fall under the protections of the attorney-client
privil ege. The attorney-client privilege clearly extends to
communi cati ons between an attorney and his representative, in this
case another attorney within the Departnent of Defense, to the
extent that conmuni cati ons woul d reveal confidential conmuni cations

of the client. See WRGHT & GRaHAM, supra, 8 5495, at 472 (“[T]he

scant federal authority on point seemngly [imts the privilege for
comuni cati ons between joint |awers to those that would reveal a

communi cation fromthe client.” (citing Mead Data Central, Inc. v.

U.S Dep't of Alr Force, 566 F.2d 242, 253 nn. 23 & 24 (D.C. Cir.

1977)) . This material does contain client confidences and,
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therefore, shall not be produced. Therefore, the Departnent of
Def ense need not produce pages 106-109.

Finally, the court rejects plaintiffs’ bald assertion that the
future crime/fraud exception applies to any of the conmunications
involved in the attorney-client privilege clains. First, the
plaintiffs bear the burden of proving such an exception once an
otherwi se proper claim of attorney-client privilege has been
establ i shed, but the plaintiffs provide no focused argunent on this
point. Second, the court finds no evidence that the | egal advice
contained in these comrunications was sought in furtherance of a
future crime or fraud. Therefore, the court wll reject
plaintiffs’ claim that the crinme/fraud exception precludes the
applicability of the attorney-client privilege in this case.

In summary, the court will order the Departnent of Defense to
produce the entry in Gaybeal’s date book contained in the Notice
of Additional Docunent filed by the Departnent of Defense. The
court wll sustain the Departnent’s clains of attorney-client

privilege in all other respects.

(i1) deliberative process privilege
The Departnent of Defense has asserted clains of deliberative
process privilege over three set of docunents: those pertaining to
responses to Congressional inquiries regarding the release of

Tripp’ s background security information; those pertainingto drafts
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of press releases regarding the release of Tripp' s background
security information; and those pertaining to the recertification
of Tripp's security clearance. The court has already held that
docunents pertaining tothe Departnent of Defense’ s recertification
of Tripp's security clearance are not discoverable, so the
Departnent’s claim of privilege in this regard need not be
addressed. The court finds that the deliberative process privil ege
does not apply to a portion of the docunents pertaining to the
Departnent of Defense’s responses to Congressional inquiries but
the privilege does apply to all of the docunents pertaining to the
press rel eases pertaining to the docunents pertaining to the press
releases regarding the Tripp information release, wth the
exception of page nunmber 211

The deliberative process privilege is “predicated on the
recognition that the quality of admnistrative decision-mnmaking
woul d be seriously underm ned i f agencies were forced to operate in

a fish bow.” Dow Jones & Co. v. Departnent of Justice, 917 F.2d

571, 573 (D.C. Gr. 1990)(quotation omtted). The purpose of the
privilege is threefold:

First, the privilege protects candid discussions within
an agency. Second, it prevents public confusion from
premat ure di scl osure of agency opi ni ons before t he agency
established its final policy. Third, it protects the
integrity of an agency’ s decision; the public should not
judge officials based on information they considered
prior to issuing their final decisions.

Judicial Watch v. dinton, 880 F. Supp. 1, 12 (D.D.C. 1995), aff’d,

76 F.3d 1232 (D.C. Gr. 1996).
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To prove the applicability of the deliberative process
privilege, an agency mnust show that the information sought is

predeci sional and deliberative. Access Reports v. Departnent of

Justice, 926 F.2d 1192, 1194 (D.C. Gr. 1991). Plaintiffs do not
di spute that the docunents they seek to conpel inquire into matters
that neet both of these criteria. Upon an independent review of
t hese docunents by the court, the court agrees that these docunents
appear to be predecisional and deliberative. Therefore, the
Department of Defense has net its prima facie show ng.

Plaintiffs rely upon the “governnment m sconduct” exception to
rebut plaintiffs’ prima facie showng of the applicability of the
del i berative process privilege. The Departnent of Defense
interprets the case lawdifferently than the plaintiffs do. Inits
vi ew, government m sconduct is just one factor to be considered in
the bal ancing test that is usually undertaken to determ ne whet her
the plaintiffs’ need for the i nfornati on outwei ghs the governnent’s
and public’s interests in nondisclosure.

These sane | egal argunments have been raised by both sides in
connection with plaintiffs’ Mtion to Conpel Further Testinony and
Docunent Production fromKenneth Bacon, and the court has addressed
these sane legal argunents in ruling upon that notion. As the
court held in that instance, the Departnent of Defense’s
interpretation of the caselaw on the m sconduct exception is

i ncorrect:
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The Departnent of Defense’ s | egal argunent—that a “close
readi ng” of the casel aw shows that a bal anci ng test nust
still be undertaken, even in the face of identifiable
gover nnment m sconduct—+s i ncorrect. The Court of Appeal s
has made clear that the deliberate process privilege
“di sappears altogether when there is any reason to
bel i eve governnment m sconduct occurred.” See In re
Seal ed Case, 121 F.3d at 746 (enphasis added); see al so
id. at 738 (“[Where there is reason to believe the
[deliberative information sought] may shed light on
governnent misconduct, “the privilege is routinely
denied.’” (quoting Texas Puerto Rico, 60 F.3d at 885)).
These pronouncenents of the law nake perfect sense
because, in terns of a balancing test, the public val ue
of protecting identifiable governnent m sconduct 1is
negl i gi bl e. See id. at 738. Thus, if there is “any
reason” to believe the information sought may shed |i ght
on governnment m sconduct, public policy (as enbodi ed by
the law) demands that the m sconduct not be shiel ded
merely because it happens to be predecisional and
del i berati ve. Therefore, the Departnent of Defense’s
argunent that the court nust undertake a bal anci ng of the
plaintiffs’ versus the public's interest in terns of
protecting all eged m sconduct nust be rejected.

Al exander v. FBI, G vil No. 96-2123, Menorandum and Order at 16

(D.D.C. March 31, 1999). Moreover, the cases cited by the
Departnent of Defense for the proposition that the court nust do a
bal ancing test even if the m sconduct exception applies are
specifically to the contrary. See id. at 17-19. Therefore, as a
|l egal matter, the court again holds that the deliberative process
privilege does not apply if there is a discrete factual basis for
the belief that “the deliberative i nformati on sought may shed | i ght

on governnent msconduct.” In re Sealed Case, 121 F.3d 729, 746

(D.C. Cr. 1997). \hether there is such a basis, however, is an

entirely separate issue and will be addressed next.
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As stated above, the court has held that certain information
pertaining to the release of Tripp's background security
information is discoverable in this case in tw ways. First,
plaintiffs’ inquiries are acceptable to the extent that they are
reasonably calculated to lead to the discovery of a Wite House
connection to the msuse of Tripp s governnent file. Second, and
correspondi ngly, evidence bearing upon any course of action to
cover up political notivations for or connections to the m suse of
Tripp’s governnent file is also discoverable. Because these are
the two relevant lines of discovery inplicated by the pending
nmotion, docunents pertaining to these lines of inquiry may be
conpel l ed over the Departnent of Defense’s claim of deliberative
process privilege, but only if the m sconduct exception applies.

The Departnent of Defense first seeks to withhold drafts of
responses to Congressional inquiries regarding the release of
Tripp’s background security information. The court has already
hel d under simlar circunmstances that docunents pertaining to an
attenpt to cover up political notivations for or connections to the
m suse of Tripp’s governnent file fall wunder the m sconduct

exception to the deliberative process privilege. See Al exander V.

EBI, Cvil No. 96-2123, Menorandum and Order at 16 (D.D.C. March

31, 1999). Docunents 1-85 reveal simlar information.
Congressman John Mca asked the Departnment of Defense to

“detail how M. Bernath obtained access to the Tripp file.” As a

subset of that question, Congressman M ca i nstructed t he Depart nent
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to “identify the person or persons who initiated the request for
information.” As another subset of that question, Congressman M ca
told the Departnent to “describe each request by any party or
entity since January 1, 1993 concerning the background file of M.
Tripp, and identify the party maki ng such request and the party who
handl ed such request.” All of these questions fall under Question
1 of Congressman Mca's interrogatories.?

In responding to Congressnman Mca's first question (and its
vari ous subparts), Bacon’s nane was never nentioned. Yet, Bacon
candidly admts that he was the person responsible for initiating
t he request when he instructed Bernath to determ ne whether Tripp
had stated on her security application that she had a prior arrest.
Al though this type of evidence does not by any neans prove a
political cover-up of potential political notivations behind or

connections to the Tripp release, it does provide sone evidence in

that regard. Such behavior, if substantiated, would clearly be a
case of governnment msconduct, and it wmy prove to be
circunstantial evidence in plaintiffs’ cause of action. Therefore,
because sone identifiable basis for rel evant governnment m sconduct

has been shown, the docunents responsive to Congressman Mca’'s

8None of the other docunents pertaining to responses to any
of Congressman M ca’'s other questions inplicate the m sconduct
exception to the deliberative process privilege. Because the
plaintiffs do not contest these non-Question 1 docunents’
predeci si onal and deliberative nature, and since the court finds
that the Departnent has nmet their burden of proving their prim
facie privilege clains as to those docunents, they are therefore
privileged and need not be produced.
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Question 1 nust be conpell ed over the Departnent of Defense’ s claim
of deliberative process privilege.?®

Moreover, certain drafts of a letter fromthe Departnent of
Defense to Congressman B. H. Sol onon  (pages 86-192) and
correspondi ng “cover sheets/executive sumaries” reveal that the
Department may have acknow edged the inpropriety of creating the
inpression that the release had taken place at the behest of a
career governnment enployee rather than an a political appointee.
Early drafts of these docunents respondi ng to Congressman Sol onon’ s
inquiry regarding the Tripp release clearly attenpt to tie the
proposition that “no request for access to Ms. Tripp's officia
files was made by the Executive Ofice of the President or
Departnent [of Defense]” to the qualifier “other than a senior
career enpl oyee of the departnent who, on a need to know basis,
requested and reviewed Ms. Tripp's security file on March 13,
1998.” This type of disingenuous matter conpletely omts the role
of the political appointee who apparently initiated the entire
process at the Departnent of Defense, and it provides sone fodder
for plaintiffs’ theory regarding a political cover-up. Moreover,

it attenpts to focus attention on a career governnent enployee as

The court notes that it has been given only draft copies of
the rel ease made to Congressman M ca, as the final version itself
woul d not be “predecisional.” However, the court notes that the
m sconduct identified in these agency docunents—the conpl ete
om ssion of any nention of the apparent initiator of the Tripp
information rel ease despite questions calling for this type of
informati on—exists in the final draft formbefore the court.
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support for the proposition that there was no i nvol venent on behal f
of the Executive Ofice of the President.

The passage tying Bernath’ s career governnent enpl oyee status
to the proposition that there was no Executive Ofice of the
President involvenent appears to have been | ater deleted fromthe
| etter and executive summary, with no apparent expl anation given in
t he docunents submtted to the court. Although the court cannot be
sure which versions were the final ones because the court does not
have the final letter or cover sheet, it makes no difference in the
final determnation as to the m sconduct exception. The law in
this circuit clearly states that the deli berative process privil ege

“di sappears altogether when there is any reason to believe

government m sconduct occurred,” 1n re Sealed Case, 121 F.3d at
746 (enphasis added), and that “where there is reason to believe
the [deliberative information sought] may shed Iight on governnent
m sconduct, "the privilege is routinely denied.’”” See id. at 738.
The court has al ready descri bed the apparent pattern of m sbehavi or
in the public statenments nade by Secretary Cohen, Col onel Bridges,
and in the statenments nmade to Congressman M ca as to responsibility
for the Trip information release. The inclusion of this sane type
of msinformation in previous (but unrel eased) drafts of statenents
to Congressman Solonon certainly sheds 1light on governnent
m sconduct and provides a basis to believe that governnent
m sconduct occurred. These statenents corroborate the pattern of
public m sinformati on—+.e., m sconduct —ont enpl at ed and carri ed out
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by the Departnent of Defense. The deletion of these statenents in
the Solonon responses nmay also provide sone evidence of an
acknowl edgnent of inpropriety as to this entire pattern of
behavi or. Therefore, the court wll conpel the Departnent of
Defense to produce to plaintiffs the docunents responsive to
Congressman Sol onon’s inquiry. Based on the court’s in canera
review, this set of docunents includes all docunents between pages
86-192 that contain the sentence “[NJo request for access to M.
Tripp’s official files was nmade by the Executive Ofice of the
President or Departnent personnel other than a senior career
enpl oyee of the departnent who, on a need to know basi s, requested
and reviewed Ms. Tripp's security file on March 13, 1998.” The
“executive summari es/ cover pages” within this page span paraphrases
thi s sane sentence, but replaces the word “requests” for “request.”
For the sane reasons, these docunents shall be produced.

The court will not, however, conpel the Departnent to produce
pages 193-202. This information is predecisional and deliberati ve.
There is no indication that this informati on woul d shed any I|ight
on any potential governnment m sconduct. Therefore, plaintiffs’
notion to conpel these docunents will be deni ed.

The court nust at this point note that the docunents
pertaining to an apparent pattern of behavior by the Departnent of
Defense to spotlight the actions of a career governnent enpl oyee,
Bernath, but hide the role of the political appointee that
initiated the entire di scl osure process, Bacon, is troubling. This
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pattern includes drafting responses to congressional inquiries that
include this deception. See, e.q., Draft Response to Inquiry of
Congressman Sol onon (Page 128) (“[NJo request for access to M.
Tripp’s official files was nmade by the Executive Ofice of the
President or Departnent personnel other than a senior career
enpl oyee of the departnent . . . .”). Moreover, as explained with
regard to plaintiffs’ notion to conpel further discovery from
Bacon, there were spokespersons from the Departnent—ncluding
Secretary Cohen and Col onel Bridges—that publicly portrayed the
scenari o surrounding the Tripp release as if Bernath had initiated
the process and these spokespersons then failed to correct their
m sinformati on, despite their know edge to the contrary. |[|ndeed,
Bacon testified that he asked Cohen to correct his statenent.
Bacon Depo. at 354. Cohen, however, never took this advice. All
of this occurred in an apparent attenpt to shift blanme away froma
political appointee. The issue becones whether the inference
shoul d be drawn that the notivation for this cover-up was not only
to protect this particular political appointee, but rather the
Clinton Admi nistration itself. The latter is the nexus between
this entireline of inquiry as to the Tripp information rel ease and
plaintiffs’ clainms of governnment m suse of FBlI files, and it is the
point plaintiffs seek to prove.

The Departnment of Defense next seeks to w thhold under the
del i berative process privilege docunents that consist of draft
press rel eases and rel ated correspondence pertaining to the m suse
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of Tripp's governnment file. Again, plaintiffs do not dispute that
t hese docunents are predecisional and deliberative, and the court
finds that these docunents do neet these elenents. None of these
docunents, wth the exception of page 211, fall under plaintiffs’
claimof the m sconduct exception. As discussed above, page 211
bears upon an inplication of a career governnent enployee in the
Tripp release, omtting any nmention of a political appointee’s
i nvol venent . For the sanme reasons described above and in the
opinion dealing with plaintiffs’ notion to conpel further testinony
and docunents from Bacon, the Departnent of Defense shall produce

page 211 to plaintiffs.

(1i1) law enforcement privilege

The Departnent of Defense clainms that the |aw enforcenent
privilege should prevent disclosure of the entire investigatory
files of the Departnent of Defense’'s Inspector General and Ofice
of General Counsel. The Ofice of General Counsel began the
investigation into the release of Tripp's background security
information, but the Inspector General I|ater took over the
i nvestigation. As nentioned above, these files were not originally
produced in canera to the court. | nstead, the Departnent of
Def ense provided the court with declarations from the |nspector
General, Eleanor Hill, and the Ceneral Counsel, Judith MIller.

Because the court was not able to nmake an adequate assessnent of

26



the factors required in a |law enforcenent privilege analysis, it
ordered the Departnment of Defense to produce these docunents
forthw th. As an accommpdation to the Departnent, however, the
court agreed to go to the | ocati on where these two files are housed
instead of forcing the Departnent to physically produce all of
t hese docunents. Unfortunately, the court’s review of these
docunent s wi t hout correspondi ng gui dance fromthe Departnent proved
to be fruitless interns of a final decision, but it did raise sone
concerns. These particularized concerns will be dealt wth bel ow,
after a discussion of the law applicable to a claim of |aw
enforcenent privil ege.

To properly invoke a claimof |aw enforcenent privilege, the
Depart ment of Defense nust neet three requirenents: “(1) there nust
be a formal claimof privilege by the head[s] of the departnent]s]
havi ng control over the requested i nformation; (2) assertion of the
privil ege nust be based on actual personal consideration by [those]
official[s]; (3) theinformation for which the privilege is clained
must be specified, wth an explanation of why it properly falls

within the scope of the privilege.” 1In re Sealed Case, 856 F.2d

268, 271 (D.C. Gr. 1988) (citing Friedman v. Bache Hal sey Stuart

Shields, Inc., 738 F.2d 1336, 1341-42 (D.C. Cir. 1984); Black v.

Sheraton Corp., 564 F.2d 531, 542-43 (D.C. CGr. 1977)). Once this

privilege is properly invoked, the court nust engage i n a bal anci ng
of the public’ s interest in nondisclosure of the information versus
the plaintiffs’ need for access to the investigatory files. 1d. at
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272. The proponent of the |law enforcenent privilege bears the

burden of proving its claim See Friednan v. Bache Hal sey Stuart

Shields, Inc., 738 F.2d 1336, 195-96 (D.C. Gr. 1984). The Court

of Appeals for the District of Colunbia Crcuit has directed
district courts to consider certain factors, as set forth in

Frankenhauser v. Rizzo, 59 F.RD 339 (E D Pa. 1973), when

perform ng this bal anci ng:

(1) the extent to which disclosure wll thwart
governnmental processes by discouraging citizens from
giving the governnent information; (2) the inpact upon
persons who have given information or having their
identities disclosed; (3) the degree to which
governnental self-evaluation and consequent program
i nprovenent will be chilled by disclosure; (4) whether
the information sought is factual data or evaluative
summary; (5) whether the party seeking discovery is an
actual or potential defendant in any crimnal proceeding
ei ther pending or reasonably likely to follow fromthe
i nci dent in question; (6) whet her the police
investigation has been conpleted; (7) whether any
i nterdepartnental disciplinary proceedi ngs have ari sen or
may arise from the investigation; (8) whether the
plaintiff’s suit is non-frivolous and brought in good
faith; (9) whether the information sought is avail able
t hrough ot her di scovery or fromother sources[; and] (10)
the inportance of the information sought to the
plaintiff’s case.

In re Seal ed Case, 856 F.2d at 272 (citing Frankenhauser, 59 F. R D

at 244). Inportantly, across-the-board clains of |aw enforcenent
privil ege supported only by conclusory statenents will not suffice.
The court of appeals has recognized this insufficiency when it
rej ected anot her governnment agency’s all-inclusive clainms of |aw
enforcenment privilege over its own investigatory files:

The maj or error we perceive inthe district court’s
order [upholding the |aw enforcenent privilege clain,
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however, is that the existence of a qualified |aw
enforcenment investigatory files privilege as to all of
t he subpoenaed docunents had not been sufficiently
established by [the agency] so as to support whol esal e
and final rejection of [plaintiff’s] notion to conpel
conpl i ance.

The party claimng privilege has the burden to
establish its existence. . . Formally claimng a
privilege should involve speC|fy|ng whi ch docunents or
cl ass of docunents are privileged and for what reasons,
especially where the nature of requested docunents does
not reveal an obviously privileged matter.

Friedman, 738 F.2d at 195-96.

A governnental entity's claim of |aw enforcenent privilege
over materials that bears wupon its own enployees official
m sconduct raises sone special problenms in terns of the |aw
enforcenent privilege analysis. Professors Wight and G aham have
recogni zed this problem

An illustration of howthe investigative files privilege
can becone twisted by its uncertain justification and
weak conceptual structure is its application to
government investigations of its own enpl oyees. .o
[Sjome witers think the privilege should apply to
i nvestigations of governnment acci dents because this m ght
lead to policies to reduce such accidents. This sounds
very much like an application of the dubious “self-
eval uative report” privilege to governnment agenci es. :

[ T] hough one <court has held that psychol ogical
evaluations of police officers involved in violent
conflicts arewithinthe privilege on a “sel f-eval uative”
rationale, nobst courts have rejected such clains for
police internal affairs investigations of officer
m sconduct . One court seens to have held that the
investigative files privilege did not apply to an F.B. I.
i nvestigation of m sconduct by one of its informants.

26A WRIGHT & GrRAHAM, supra, 8 5681, at 187 (citations omtted).
Wth these legal principles and concerns in mnd, the court

held an ex parte, in canera hearing with the Departnent of Defense
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on Decenber 15, 1998, a few days after the court had reviewed the
Departnent of Defense’s investigatory files in canera. At that
hearing, the court expressed several concerns about the Departnent
of Defense’s |aw enforcenent privilege claim One of the court’s
primary concerns about the Departnent’s claim in addition to its
breadth, was that the court had no evidence before it, aside from
conclusory statenents in the affidavits submtted, as to the
“ongoing” nature of the investigation into the Tripp release.
Seal ed Transcript of Decenber 15, 1998 Hearing, at 4, ; see alsoln

re Sealed Case, 856 F.2d at 272 (show ng that the “ongoi ng” nature

of the | aw enforcenent investigation pertains to factors 6 and 7 of
t he bal ancing test).

Instead of sinply performng the balancing test with the
evi dence before the court at that tine, however, the court invited
t he Departnent of Defense to submt additional sworn testinony as
to the ongoing nature of the investigation. Sealed Transcript of
Decenber 15, 1998 Hearing, at 9-10. After this hearing, the court
t hought that it had nade itself clear to the Departnent of Defense
t hat t he Departnent’s br oad claim of | aw enforcenent
privilege—overing the entire investigatory files of the Departnent
of Defense’s Inspector Ceneral and Ofice of General Counsel —aould
be viewed very differently if no substantive testi nony was provi ded
from the agency handling the investigation as to its ongoing

nature. Unfortunately, this concern has gone unaddressed.
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On Decenber 23, 1998, the Departnent of Defense filed its
Motion to File Supplenental Declaration of [lInspector General]
El eanor Hi Il Ex Parte and Under Seal. Conpared to Hill’s original
affidavit, this subm ssion was generally an i nprovenent in terns of
specificity. However, the supplenental affidavit still failed to
provi de any substantive testinmony as to the ongoing nature of the
investigation. See H Il Supp. Decl. § 3. |In short, the Inspector
Ceneral s supplenental affidavit only supplenents what she had
already stated in her original declaration; it does not, however,
provi de any evidence of the ongoing nature of the investigation.
Thus, the court has been given no assistance in that regard.

Moreover, the court still does not have the docunents before
it in a categorized fashion with specific assessnents as to why
each category is privileged, in the Departnent of Defense s view
“Formally claimng a privilege should involve specifying which
docunents or class of docunents are privileged and for what
reasons, especially where the nature of requested docunments does
not reveal an obviously privileged matter.” Friednman, 738 F.2d at
195- 96. Thus, even if the court were disposed to rule upon
plaintiffs’ notion to conpel these docunents today, it would be
difficult to do so since the docunents are not physically before

the court and have not been Bates stanped or |ogged.

The court notes that this is not entirely the Departnent
of Defense’'s fault. As noted above, the court traveled to where
t he docunents were kept, as an acconmodation. Gven this fact
and the context of the ex parte, in canera hearing, the court can
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Because these docunents are not before the court in any
meani ngful , categorized fashion, and since the court has further
specific concerns regarding the basis for the Departnent of
Def ense’ s whol esale claim of investigatory privilege, the court
believes that it nust hold another in canera, ex parte hearing on
the matter. The court sinply cannot nmake an adequate assessnent at

this tinme of the Frankenhauser factors under In re Seal ed Case, 856

F.2d at 272. This hearing will be the final opportunity for the
Departnent to attenpt to neet the elenments of its | aw enforcenent
privilege claim The court reconmmends that the Departnent arrange
(or have arranged) the material within the investigatory files in
a way that will allow the court to enter into a determ nation on
each docunent or set of docunents under the required bal ancing
test. This wll include all of the standard procedures taken with
an in canera production of docunents, including Bates stanping the
pages. The court wi |l expect the Departnent, consistent with the
caselaw in this circuit, to specify which class of documents it
clains to be privileged and, for each category of docunents, why

this should be the case under the factors set forthin lnre Seal ed

Case. Moreover, the court expects the Departnment of Defense to

submt sufficient additional evidence by declaration as to each

under st and why these docunents have not been physically produced,
Bat es stanped, and |ogged. However, the court has now determ ned
that these types of procedures wll be necessary for the
Department to prove its claimof |aw enforcenent privilege. See
Fri edman, 738 F.2d at 195-96.
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el emrent of the Frankenhauser factors, including the ongoing nature

of the investigation. See Seal ed Transcript of Decenber 15, 1998
Hearing, at 9-10. The court wll set the date and tinme of this
hearing by further order but will allowthe Departnent 30 days from
this date to make its further witten subm ssion and tender of a

set of the docunents for further in canera, ex parte inspection

D. Sanctions
Plaintiffs nove under Rule 37 of the Federal Rules of G vi
Procedure to recover their attorneys’ fees and costs associ ated

with the Departnent of Defense’'s counsels’ conduct that

necessitated the filing of plaintiffs’ notion to conpel. As
di scussed above, plaintiffs’ notion to conpel will be granted in
part and denied in part. In this situation, Rule 37(a)(4)(0O
provides that “the court may . . . apportion the reasonable

expenses incurred in relation to the notion [to conpel] anong the
parties and persons in a just nmanner.”

Plaintiffs contend that the Departnent of Defense’s attorneys
have nmade inproper interpretations of the |anguage contained in
plaintiffs’ subpoena duces tecum (based upon Touhy objections) and
have otherwise “failed to give [p]laintiffs the docunents they
clearly deserve.” Plaintiffs’ Mtion at 32. The court disagrees.
As explained in the Departnment of Defense’'s opposition, the

Departnent originally nmade Touhy objections to plaintiffs’ subpoena
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at a time before the court had held that Touhy does not apply to
this case because the United States is a defendant. After the
court so held, the Departnment of Defense represents that it re-
searched its docunents, reconsidered its privilege clains, and
produced all responsive, non-privileged docunents. There being no
evidence to the contrary, the court believes that the Departnent
acted properly in the assertion of their Touhy objections. Because
the rest of their objections are al so substantially justified, the

court will deny plaintiffs’ notion for sanctions.

[11. Concl usion

For the reasons stated above, the court HEREBY ORDERS t hat
Plaintiffs’ Mtion [362] to Conpel Further Production of Docunents
fromthe U S. Departnent of Defense and for Sanctions is GRANTED I N
PART AND DEN ED | N PART. In this regard, it is FURTHER ORDERED
t hat :

1. Plaintiffs’ notion to conpel the Departnent of Defense to
re-search and reexamne its docunents is DENI ED as noot. Counsel
for the Departnent of Defense shall file forthwith a declaration
confirmng that the Departnent of Defense has reexamned its
docunents in light of the court’s orders of June 15, 1998
(pertaining to plaintiffs’ Emergency Mtion for Carification
Regarding the May 15, 1998 Deposition of Kenneth Bacon) and July
10, 1998 (pertaining to plaintiffs Mtion to Conpel Further
Testinony and Docunent Production from Cdifford Bernath), as
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represented in the Departnent of Defense’'s opposition to
plaintiffs’ current notion.

2. Plaintiffs’ notion to conpel the Departnent of Defense to
submt in canera all docunents w thheld under clains of privilege
i s DENI ED as noot .

3. Plaintiffs’ request to conpel docunents from the
Department of Defense is GRANTED in that the Departnent shall
pr oduce:

(a) the entry in Janmes Graybeal s date book, contained
in the Departnment of Defense’s Notice of Additional Docunent,
previously wthheld under claimof attorney-client privilege;

(b) docunents wi thin pages 1-85 of the material wi thheld
under the deliberative process privilege that are responsive to
Question 1 of Congressman Mca’'s inquiry as to the release of
Tripp’ s background security information; and

(c) docunments wthin pages 86-192 of the material
wi t hhel d under the deliberative process privilege that contain the
statenent “[NJo request for access to Ms. Tripp’'s official files
was made by the Executive Ofice of the President or Departnent
personnel other than a senior career enployee of the departnent
who, on a need to know basis, requested and reviewed Ms. Tripp’'s
security file on March 13, 1998.” |In this regard, the Departnent
of Defense shall also produce docunents that wuse this sane
statenment, except that the word “requests” is substituted for
“request.”
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4, The court will hold an ex parte, in canera hearing
regardi ng the concerns raised in this opinion as to the Departnent
of Defense’ s claimof | aw enforcenent privilege. The date and tine
of this hearing shall be set by further order, but the court wll
allow the Departnment 30 days fromthis date to make its further
witten subm ssion and tender of a set of the docunents for further
in canera, ex parte inspection.

5. Plaintiffs’ request to conpel further docunents fromthe
Department of Defense is DENIED in all other respects.

6. Plaintiffs request for sanctions is DEN ED.

7. Departnent of Defense’s Motion [N D] to File Suppl enent al

Decl aration of Eleanor H |l Ex Parte and Under Seal is GRANTED.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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